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Arising out of Order-In-Original No 11/AC/D/NKS/18-19  Dated: 27/11/2018
issued by: Assistant Commissioner-Central Excise (Div-III), Ahmedabad North,

o aﬁ‘mﬂmﬁaﬁ"rmwmw (Name & Address of the Appellant/Respondent)
M/s Magna Automotive India Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

TR TIHR &1 JoAI&ToT HTdee
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1.000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One'copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the app ﬂ@fgﬁﬁhority.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Magna Automotive India Pvt Ltd, AV-17,
BOL Industrial Estate, GIDC, Sanand II, Sanand, Sanand Ahmedabad [hereinafter
referred to as“the appellant’ against Order-in-Original No.ll/AC/D/NKS/iS—lQ dated
27.11.2018 [impugned order] passed by the Assistant Commissioner, CGST,
Divison-1II, Ahmedabad North [for short-"adjudicating authority’].

2. Briefly stated, the fact of the case is that the appellant is engaged in the
manufacture of car seat and accessories falling under CH 94 of CETA, 1985. During
the course of EA-2000 Audit, it was noticed that they had procured duty paid
Tools/Mould total amounting to Rs.2,78,06,925/- on behalf of M/s Ford India Ltd
Pvt Ltd during 2016-17 and availed Cenvat Credit of duty involved. It was further
noticed that the appellant has sold the said tools/Mould to M/s Ford India Ltd
without payment of central excise duty by issuing commercial invoices. Therefore, a
show cause notice dated 26.07.2018 was issued to them for recovery of Central
Excise duty of Rs.34,75,866/- with interest and imposition of penalty under Section
11AC of Central Excise Act, 1944. Vide the impugned order, the Assistant
Commissioner has confirmed the duty with interest and imposed penalty of

Rs.34,75,866/- under Section 11AC(1)© of CEA.

2 Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

« They had procured duty paid goods and taken Cenvat credit thereof since
they were used in the course of production of dutiable finished goods; that it
was due to the commercial arrangement between them and M/s Ford Ltd;
that it was done to ensure that working capital of them was not blocked in
the cost of tools/Mould which were procured by them for exclusive use in
goods to be produced and sold to M/s Ford only.

« The effect of such sale of tools/mould by the appellant to M/s Ford Ltd, while
retaining the same physically in the factory premises was such that it was as
if the said goods were provided/facilitated/financed by M/s Ford without any
cost to the appellant to be used in their factory for production of various
finished goods which were eventually supplied and sold to M/s Ford Ltd. The
appropriate cost of tools/mould was required to be suitably apportioned to
the value of finished goods sold by them, as required under Rule 6 of
Valuation Rules, 2000 read with Circular No.170/4/96-CX dated 23.1.1996.

e For the purpose of claiming Cenvat credit, in terms of Rule 3 of CCR,
ownership of the goods is not a criterion at all; that nowhere in CCR requires
of either having the goods reflected in “Inventory’ in the balance sheet or
being “owner of such goods’ for the purpose of availing Cenvat credit. The
impugned order has invoked Rule 3 (5A) of CCR only because the appellant
was not the owner of the tools/mould and the same were not reflected in the
inventory.

« They also submitted that no penalty under Section 11AC of CEA can be
imposed.

« They relied on various case laws in favour of their arguments.
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4, Personal hearing in the matter was held on 14.02.2019. Shri S.R.Dixit,
Advocate appeared for the same and reiterated the grounds of appeal. He
submitted further written submission along with various citations in favour of their

arguments.

5. I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

6. At the outset, I find that the adjudicating authority has demanded the duty in
respect of the goods in question on the grounds that the appellant had removed the
goods from the factory premises and hence violated the provisions of Rule 3(5A) of
CCR. On the other hand, the appellant has argued that they raised commercial
invoices for transfer of title of the goods in question and the goods were not
physically removed from their factory and only the ownership of the goods was

transferred.

T Rule 3(5A) (a) of CCR states that “f the capital goods, on which CENVAT
credit has been taken, are removed after being used, the manufacturer or
provider of output services shall pay an amount equal to the CENVAT Credit taken
on the said capital goods reduced by the percentage points calculated by straight
line method as specified below for each quarter of a year or part thereof from the

date of taking the CENVAT Credit,..”

8. The violation of the said Rule, as contended by the adjudicating authority,
will be taken place only if the goods in question, on which Cenvat credit has been

taken, are removed. In the instant case, the appellant has contended that the

goods in question i.e tools and moulds were not physically removed from their
factory by ownership of the goods were transferred by way of issuing
commercial/sale invoices to M/s Ford Ltd on paying applicable VAT. The
adjudicating authority has not agreed with the said contention and stated when
excisable goods are removed from the inventory, it is as equal as clearance of
excisable goods and excise duty is required to be recovered. The appellant has
relied on various case laws in this regard to say the settled legal position that the
ownership of goods is not a relevant factor at all for the purpose of availment of
Cenvt credit. Therefore, the appellant has contended since the goods in question
were no longer owned by the appellant, the tools/moulds were not featuring the
balance sheet of the appellant as an asset. Further, the appellant has relied on
various decision to the effect that where ownership in capital goods is changed due
to any reasons, even sold by vendor to customer to be used in production of
finished goods, there is no liability under Rule 3(5A) of CCR since the capital goods
(tools/moulds in the instant case) is not phys1{c;2111ff§*ﬁ%€?
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9. I am of the view that removal contemplates physical removal of goods from ¥

one place to another place. In the instant case, I find that the adjudicating
authority has demanded duty only the grounds that the goods in question were
removed by the appellant from their factory on the grounds as stated above.
However, he did not give any supportive argument or evidence brought in the
impugned order to prove that the ownership of the goods was with the appellant
while removing the goods. I find that the appellant has furnished copy of
commercial invoice along with cost tooling order pertains to sales of the said goods
in question which supports the contention of the appellant that that they had back
to back sold off said goods. Mere removal from the inventory is not sufficient to
suggest that the goods are cleared from the factory and excise duty is payable in
such circumstances. The adjudicating authority should have discussed with
supportive evince to prove the factual position of physical clearance of such goods.
In the instant case, the appellant has vehemently argued that on removal car seat,
excise invoices were raised and in the said excise invoices, they discharged excise
duty on the assessable value of car seats plus the amortized value of tools and
moulds proportionately. However, this aspect i.e whether the appellant has .
amortized the value in the invoice or otherwise has also not been discussed by the

adjudicating authority in the impugned order. Therefore, I am of the view that the

matter needs to be verified again by the adjudicating authority afresh with regard

to physical removal of goods in question from appellant’s factory and amortization

.of value in the assessable value. Therefore, I remand the case to the adjudicating

authority. Needless to say that sufficient opportunity of natural justice may be

given to the appellant before deciding the case.

9. In view of above discussion, I set aside the impugned order“by way of

remand. The appeal stands disposed of in above terms.

Attested

2 lmaw)e

(Mohanan

Superintendent (Appeal),

Central Tax,Ahmedabad.

By RPAD.

To,

M/s Magna Automotive India Pvt Ltd,
AV-17, BOL Industrial Estate, GIDC,
Sanand II, Sanand, Sanand Ahmedabad

Copy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Commissioner, Central Tax, Ahmedabad-Noroth.

3. The Assistant Commissioner, System, Central Tax, Ahmedabad North.
4. The Assistant Commissioner, CGST, Div-III, Ahmedabad North

/Guard File.
6. P.A.




